Memorandum RI

Public Works Department ROCK ISLAND
ILLINOIS
To: City Manager
Subject: Quad City Botanical Center’s Children’s Garden Construction Inspection
Services
Date: May 14, 2013

Number: 2013-099

The State of lllinois is requiring full time construction inspection services to oversee the
construction of the new Quad City Botanical Center's Children’s Garden. Construction on the
new garden is expected to begin by early June.

The Quad City Botanical Center's Children's Garden Project is funded by a combination of a
National Scenic Byway Grant, a State of lllinois Public Museum Capital Grant and private
donations obtained by the Quad City Botanical Center. No city funds are to be used in the
construction of this project. The City is acting as a pass-thru agency for the Botanical Center on
this contract because the lllinois Department of Transportation, the agency administrating the
National Scenic Byway Grant, is only authorized to deal with municipal agencies and could not
award the grant directly to the Quad City Botanical Center.

The Public Works Department and the Quad City Botanical Center solicited the attached
agreement for professional services in the amount of $75,000 from Missman, Inc. to perform the
required construction inspection services. Missman was selected for this work because of its
specific experience with the project during the design phase.

Recommendation

The Public Works Department recommends that the City Council approve the proposal for
engineering services from Missman, Inc. in the amount of $75,000 and authorize the City
Manager to execute the contract documents.

Submitted by: Randy Tweet, Interim Public Works Director
Michael J. Kane, P.E., City Engineer

Approved by: Thomas Thomas, City Manager
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AGREEMENT FOR PROFESSIONAL SERVICES

AGREEMENT is effective this day of intheyear  between Missman, Inc. an lowa
Corporation, hereinafter for convenience referred to as MISSMAN and CITY OF ROCK ISLAND
hereinafter for convenience referred to as the CLIENT.

The Services provided under this agreement shall be referred to as:
Children’s Garden at QC Botanical Center, Rock Island (construction observation services)

The Scope of Services to be provided under this agreement is as follows:

Construction Observation Services

Missman will conduct a pre-construction meeting and provide meeting notes. We estimate 8 hours for
this service

Provide daily on site construction observation services for an estimated 126 working construction
days per IDOT guidelines. We estimate 640 hours for this work

Provide construction observation services to include daily and weekly reports, testing services,
documentation and pay requests for the City of Rock Island and IDOT. We estimate 120 hours for
this service,

Answer requests for information and review shop drawings from the contractor. We estimate 24 hours
for this task.

Missman will conduct progress meetings. We estimate 6 progress meetings at 4 hours each for a total
of 24 hours.

Missman will coordinate and attend final walk through between the City of Rock Island and
Contractor. We will provide a final punch list to contractor. We estimate 6 hours for this work.
Missman will conduct final project close out with the required documentation. We estimate 60 hours
for this work.

Our subcontractors will attend the preconstruction meeting, review shop drawings in their area of
expertise, attend progress meetings as needed, visit the site for a final walk through and concur with
final punch list. We estimate 50 hours for this work.

The Scope of Services does not provide, but is not limited to, the following:

1. Negotiations or delays resulting from the owner's failure to secure right-of-entry for Missman
to complete the work.

2. Preparation of zoning, permitting, vacation, exhibit, easement, or right-of-way plats or
descriptions.

3. Title research or expert testimony.

4. Engineering service and/or coordination regarding Archaeological, Environmental or Historic
issues, other than mentioned above.

5. Soils investigations, geotechnical or environmental reports or studies.

6. Major changes in the scope of the project, including preparation of more than one bid
package (phase).

7. Meetings and public hearings beyond those specified above.

8. Construction Plans or Specifications.

Items of work beyond the Scope of Services are considered Additional Services and will be charged at the
standard hourly rates set forth in Attachment Exhibit “A” ~ Hourly Rates for Additional Services.

1011 27" Avenue, P.O. Box 6040 = Rock Island, Hlinois 61204-6040)
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All reports and testing results will be made available to the Client, IDOT, and other designated recipients
in paper copy and electronic copy (Acrobat pdf) as directed.

The Schedule for these services is as follows:

Work will proceed as agreed upon herein, when the Client and Missman have executed this agreement.
The Estimated Fee for the above described services will be: $75,000 Not to Exceed. We will contact the
Client for authorization to procede if the services may exceed this fee. Any work authorized above the

$75,000 will be considered additional services.

The compensation method will be “Standard Hourly Rate” (see Item 22 in the General Conditions). Costs
for subconsultants will be billed as Reimbursable Expenses with no surcharge.

This Agreement, the attached General Terms and Conditions, Attachment Exhibit “A” (Hourly Rates for
Additional Services) and all other Exhibits, if any, represent the entire and integrated Agreement between
the CLIENT and MISSMAN and supersedes all prior negotiations, representations or agreements, either
written or oral. This Agreement may be amended only by written instrument signed by both CLIENT and
MISSMAN.

If you wish us to proceed on this project, please sign both copies and return one to us as soon as possible.

Thank you for considering Missman for your professional services.

MISSMAN, INC.

f ’LM/ Ao R,
v, j Vice PFesident City Of Rock Island
Consfruction Services Manager Q.C Botanical Center
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GENERAL TERMS AND CONDITIONS

DEFINITIONS: The term Client shall be herein interpreted as the persun(s), partuership, corporation or other entity, public or private, to
which this contract is made. The term “Missman” represents Missman, Inc., an lowa Corporation, providing Lhe professional services.

SCOPE OF SERVICES: Services are limited to those specifically listed; they do not include others not set forth or not listed which are
expressly excluded from the scope of Missman’s services unless separately provided in writing, as agreed upon by both Missman and
Client. Missman assumes no responsibility to perform or provide any services not specifically listed

CHANGED CONDITIONS: This agreement is based on conditions actually known by or disclosed to Missman. If other conditions not
originally known or disclosed become known or disclosed, Missman may require a renegotialion of appropriate portions of this Agreement
(illustratively, scope of service or compensation).

HAZARDOUS ENVIRONMENTAL CONDITIONS: Unless expressly stated in writing, Missman does not provide assessments of the
existence or presence of any hazardous or other environmental conditions or environmental contaminants or materials (“Hazardous
Environmental Conditions™). Client shall inform: Missman of any and all known Hazardous Environmental Conditions before services are
provided involving or affecting them. If unknown Hazardous Environmental Conditions are encountered, Missman will notify the Client
and, as appropriate, government officials of such conditions. Missman may, without liability or reduction or delay of compensation due,
proceed to suspend services on the affected portion of the project until Client takes appropriate action to abate, remediate, or remove the
Hazardous Environmental Condition. Missman shall not be considered an “arranger”, “operator”, “generator”, “transporter”, “owner”, or
“responsible party” of or with respect to contaminants, materials or substances. Missman shall assume no liability whatsoever for
correction of any Hazardous Environmental Conditions; and shall be entitled to payment or reimbursement of expenses, costs or damages
occasioned by undisclosed Hazardous Environmental Conditions

BURIED UTILITIES: Client shall be responsible for designating the lncation of all utility lines and subterranean structures within the
property lines of the Project. Client agrees to waive any claim against Missman and to defend, indemnify and bold Missman harmless for
any claim or liability for injury or loss arising from Missman or other persons encountering utilities or other manmade objects that were not
brought to Missman’s atiention or which were not properly located on the plans fumished to Missman, Client further agrees to compensate
Missman for any and all time, costs and expenscs incurred by Missman in defense of any such claim, in accordance with Missman’s then
effective standard hourly fee schedule and expense reimbursement policy

OPINIONS OF PROBABLE COST: In providing opinions of probable cost, the Client understands that Missman has no control over
contractor’s costs or the price of contractor’s labor, equipment or materials, or over the Contractor’s method of pricing, all of which can be
extremely volatile, and that the opinions of probable cost provided hercin are to be made on the basis of Missman’s qualifications and past
experience. Missman makes no warranty, expressed or implied, as to the accuracy of such opinions as compared to bid or actual costs.

ACCEPTANCE PERIOD: CADD files shall have an acceptance period of 90 days. During this time, the Client can examine the clectronic
files and verify their correctness. Missman will remedy any errors discovered in the files during this period. Once the acceptance period
ends, the Client has accepted the files and takes responsibility for their ongoing maintenance.

CONSTRUCTION SERVICES: Should the Client provide construction observation or review with cither the Client’s representatives or a
third party, Missman’s services under this Agreement will be considered to be completed upon either (1) completion and submittal of the
Final Design; or (2) the services outlined in the Scope of Work. It is understood and agreed that if Missman’s services under this
Agreement do not include project observation or review of the Contractor’s performance or other construction scrvices and that such
services will be provided by the Client, then the Client assumes all responsibility for interpretation of the Contract Documents and for
construction observation or review. The Client specifically waives any and all claims of whatever kind or nature against Missman that may
in any way be connected thereto.

AUTHORITY AND RESPONSIBILITY: Missman (1) does not in any manner guarantee the actual bids the Client will receive or the
work of any contractor or subcontractor, (2) has no authority to stop work by any contractor or subcontractor, (3) has no supervision or
control as to the work or persons doing the work, (4) does not have charge of the work, (5) is not responsible for safety in, on or about the
job site and (6) does not have any control of the safety or adequacy of any equipment, building component, scaffolding, supports, forms or
other work aids. Missman neither guarantees the performance of any Contractor nor assumes responsibility for any Contractor’s failure to
finish and perform its work in accordance with the Contract Documents.

FAST TRACK/DESIGN-BUILD AND CONSTRUCTION: “Fast track” refers to Missman'’s design services which overlap the
construction work and/or are out of sequence with the traditional project performance or delivery method. [n consideration of the benefits
to the Client of employing the “Fast track” process and in recognition of the inherent risks of fast tracking to Missman which Client accepts,
the Client waives any and all claims against Missman for design changes and modification of portions of the services already constructed
due to the Client’s decision to employ the fast track process. The Client further agrees to compensate Missiman for all Additional Services
required to modify, correct or adjust the Construction Documents and coordinate them in order to meet the Client’s Project requirements
because of the Client’s knowing decision to construct the Project in a fast track manner

RIGHT OF ENTRY: Client shall provide for Missman'’s right to enter property owned by Client and/or others in order for Missman to
fulfill the scope of service for this Project. Client understands that use of exploration equipment such as soil testing may unavoidably cause
damage, the costs associated therewith and correction of which is the responsibility of the Client and shall not be the responsibility of
Missman.

STANDARD OF PRACTICE: Services performed by Missman under this agreement will be conducted in a manner consistent with the
level of care and skill ordinarily exercised by members of the profession currently practicing in the same locality under similar conditions.

1011 27" Avenue, P.O. Box 6040 = Rock Island, Ulinois 6]204-6040
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No other representation, expressed or implied, and no warranty or guarantee is included or intended in this agreement or in any report,
opinion, document or otherwise.

INFORMATION PROVIDED BY OTHERS: The Client shall furnish and grant permission to use, at the Client’s expense, all
information, requirements, reports, data, surveys and instructions as defined in the Scope of Services of this Agreement. Missman may use
such information, requirements, reports, data, surveys and instructions in performing its services and is entitled to rely upon the accuracy
and completeness thereof without independent verifications or investigation. If the Client desires verification by Missman, the Client and
Missman shall enter into a separate written agreement for providing such services.

OWNERSHIP OF DRAWINGS AND ELECTRONIC INFORMATION: Drawings, tracings, plats, specifications, CADD files,
electronic information and other products produced by Missman may be used in connection with the Client’s presently proposed project, but
shall otherwise be Missman’s property and their use for any other project is not authorized. The Client agrees, to the fullest extent permitted
by law, to hold harmless and indemnify Missman from and against all claims, liabilities, losses, damages, and costs, including, but not
limited to, attorney’s fees arising out of or in any way connected with modification, translation, misinterpretation, misuse or reuse by the
Client or others of the machine readable information and data or other electronic data which may be provided by Missman under this
Agreement. Contract Documents include both the sealed drawings and the electronic files. If there is a conflict between the two, the sealed
drawings will control and govern.

UNAUTHORIZED CHANGES: In the event the Client, the Client’s contractors, subcontractors, agents or anyone for whom the Client is
responsible, either directly or indirectly, makes or permits to be made any changes to any reports, plans, specifications or other construction
documents prepared by Missman without obtaining Missman’s prior written consent, the Client shall assume full responsibility for the
results or consequences of such changes. Therefore, the Client waives any claim against Missman and releases Missinan from any and all
liability whatsoever or indirectly from such unapproved changes whether or not known by Missman.

LIMITATION OF LIABILITY: Any damage on account of professional errors, omissions or negligence will be limited to
510,000.00 or the fee, whichever is less. In no event shall Missman be liable for incidental or consequential damages. This provision
is separable from the remainder of this agreement to the extent consistent with law.

AGREEMENT BY CLIENT NOT TO PURSUE COST OF CERTAIN CHANGE ORDERS: Client recognizes and expects that
certain Change Orders may be required to be issued as the result in whole or part of imprecision, incompleteness, errors, omissions,
ambiguities, or inconsistencies in the drawings, specifications and other design documentation furnished by Missman or in the other
professional services performed or furnished by Missman under this Agreement (“Covered Change Orders”). Accordingly, Client agrees to
budget a minimum of five percent (5%) of the total client’s construction contractor’s bid amount(s) for contingencies. Further, the Client
agrees not to suc or to make any claims directly or indirectly against Missman on the basis of professional negligence breach of contract, or
atherwisc with respect to the costs of approved Covered Change Orders, unless the costs of such approved Covered Change Orders exceed
fifteen percent (15%) of Construction Cost, and then only for an amount in excess of such percentage. Any responsibility of Missman for
the costs of Covered Change Orders in excess of such percentage will be determined on the basis of applicable contractual obligations and
professional liability standards. For purposes of this paragraph, the cost of Covered Change Orders will not include any costs that Client
would have incurred if the Covered Change Order work had been included originally without any imprecision, incompleteness, error,
omission, ambiguity or inconsistency in the Contract Documents and without any other error or omission of Missman related thereto.
Nothing in this provision creales a presumption that, or changes the professional liability standard for determining if, Missman is liable for
the cost of Covered Change Orders in excess of the percentage of Construction Cost stated above or for any other Change Order. Wherever
used in this paragraph, the term Missman includes Missman’s officers, directors, members, partners, agents, employees and subconsultants.
Client further agrees not to sue or to make any claim directly or indirectly against Missman with respect to any Covered Change Order not
in excess of such percentage stated above, and Client agrees to hold Missman harmless from and against any suit or claim made by the
Contractor relating to any such Covered Change Order.

RISK ALLOCATION: Missman's liability to the Client for injury or damage to persons or property arising out of work performed for the
Client and tor which liability may be found to rest upon Missman, other than for professional errors, omissions or negligence, will be
limited to Missman’s general liability insurance coverage of $2,000,000.00.

PURPORTED DEFECTS OR ERRORS IN SERVICE: The Client shall immediately report to Missman any defects or suspected defects
in Missman's services of which the Client becomes or should have become aware and allow Missman to take measures to minimize the
consequences of such a defect or error. Failure by the Client to notify Missman shall relieve Missman of the costs of remedying the defects
claimed above the sum such remedy would have cost had prompt notification been given when such defects were or should have been first
discovered.

INDEMNIFICATION: The Client agrees, to the fullest extent permitted by law, to indemnify and hold harmless Missman, its officers,
directors, employees, agents and subconsultants from and against said damages, liabilities or costs, including reasonable attoreys’ fees and
defense costs, arising out of or in any way connected with Missman’s providing emergency services under this Agreement, excepting only
those damages, liabilities or costs arising directly from the willful negligence or gross misconduct of Missman.

TIME OF COMPLETION: Missman will use its best efforts to complete the work by the date indicated in the schedule, but Missman
shall incur no liability due to any delay for any reason and the Client’s obligation to pay fees and expenses shall not be affected by any
delay. In addition, if any delay increases the cost or time required by Missman to perform its services in an orderly, professional and
efficient manner, Missman shall be entitled to a reasonable and equitable adjustment in schedule and/or compensation.

COMPENSATION METHODS: The “Lump Sum” method includes compensation for Missman’s services and services of other’s
product and service provides outside Missman's employ, if any. Appropriate amounts will be incorporated in the Lump Sum to account for
labor, overhead and profit and may or may not include Reimbursable Expenses. The “Standard Hourly Rate” method is an amount equal to
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the cumulative hours charged per each classification of employee, times a current Standard Hourly Rate, which shall be revised
periodically, for each applicable billing classification for all services performed on a Specific Project, plus Reimbursable Expenses and
outside Missman charges, if any. The “Payroll Cost Times Multiplier” method is an amount equal to the cumulative hours charged per cach
classification of employee, times a specified multiplicr of the employee's payroll cost. The “Payroll Cost” is defined as the salary and wage
of an employee, plus the cost of customary and statutory benefits including, but not necessarily limited to, social security contributions,
unemployment, health, sick leave, vacation, workers’ compensation, incentive and holiday pay applicable thereto. “Reimbursable
Expenses” means the actual expenses incurred directly or indirectly in connection with the work including, but not limited to, the following;
transportation and subsistence, telephone and media expenses, reproduction or printing, computer time and services of others outside
Missman’s employ.

TERMINATION: This agreement may be terminated by either party on written notice to the other party. If terminated by either party,
with or without cause, the Client agrees to pay for all services and reimburse all expenses performed or incurred due to the termination.

PAYMENT: Missman may bill for its services and expenses monthly, based on costs of services and expenses incurred or the proportion
of the actual work completed at the time of billing. Payment of bills is due within fifteen (15) calendar days from the date billed. If not
paid within 30 calendar days from the billing date, the Client agrees to additionally pay interest at the rate of one percent (1%) per month on
the unpaid balance, or the maximum rate of interest permitted by law, whichever is less. Further, if not paid within 30 calendar days from
the billing date, Missman reserves the right to suspend work on the project and bill for any cost of services and expenses incurred up to that
date. The jurisdiction and venue for any and all claims for payment shall be the Circuit Court of Rock Istand County, brought in Rock
Island, [llinois.

COLLECTION COSTS: If the Client fails to make payments when due and Missman incurs any costs in order to collect overdue sums
from the Client, the Client agrees that all such collection costs incurred shall immediately become due and payable to Missman. Collection
costs shall include, without limitation, legal fees, collection agency fees and expenses, court costs, collection bonds and reasonable
Missman staff costs at standard billing rates for Missman’s collection costs shall survive the term of this Agreement or any earlier
termination by either party.

SET-OFFS, BACK-CHARGES, DISCOUNTS: Payment of invoices shall not be subject to any discount or set-offs by the Client, unless
agreed to in writing by Missman. As further noted in Paragraph 23, payment to Missman for services rendered and expenses incurred shall
be due and payable regardless of any subsequent suspension or termination of this Agreement by either party.

DISPUTED INVOICE: If the Client objects to any portion of an invoice, the Client shall so notify Missman writing within fifteen (15)
calendar days of the invoice. The Client shall identify in writing the specific cause of the disagreement and the amount in dispute, and shall
pay that portion of the invoice not in dispute in accordance with the other payment terms of this Agreement. Any dispute over invoiced
amounts due that cannot be resolved within ten (10) calendar days after presentation of invoice by direct negotiation between the parties
shall be resolved within thirty (30) days in accordance with Dispute Resolution provision of this Agreement. Interest as stated above shall
be paid by the Client on all disputed invoice amounts that are subsequently resolved in favor of Missman and shall be calculated on the
unpaid balance from the due date of the invoice.

SUSPENSION AND/OR TERMINATION OF SERVICES: If the Client fails to make payments when due, as further noted in
Paragraph 24, or otherwise is in breach of this Agreement, Missman may suspend performance of services upon five (5) calendar day’s
written notice to the Client. Missman shall have no liability whatsoever to the Client for any costs or damages as a result of such
suspension caused by a breach of the Agreement by the Client Upon payment in full by the Client, Missman shall resume services under
this Agreement, and the time schedule and compensation shall be equitably adjusted to compensate for the period of suspension plus any
other reasonable time and expense necessary for Missman to resume performance. 1f the Client fails to make payment to Missman in
accordance with the payment terms herein, this shall constitute a material breach of this Agreement and shall be cause for termination of
this Agreement by Missman.

DISPUTE RESOLUTION: Any claims or disputes made during design, construction or post-construction between the Client and
Missman shall be submitted to non-binding mediation. The Client and Missman agree, to the bes( of their ability, to include a similar
mediation agreement with all Contractors, subcontractors, subconsultants, suppliers and fabricators, thereby providing for mediation as (he
primary method for dispute resolution between all partics.

BINDING EFFECT: This is the entire agreement. [t may not be amended except in writing executed by both the Client and Missman. [t
shall be binding on both the Client and Missman and their legal representatives, executors, administrators, successors and assigns.

BOUNDARY CONFLICT: Boundary determinations occasionally disclose unseen or unknown conflicts between the record documents
and the location of physical improvements. Upon discovery of any latent or patent ambiguity, uncertainty, or dispute disclosed by the
records or by placement of the boundaries on the ground, work on the boundary survey will be suspended and you will be immediately
notified. Missman will present alternatives for possible resolution and any additional work required to achieve resolution will be
negotiated. If you should choose to forego resolution, all work completed to date will be invoiced for payment and the project file will be
archived by Missman for future resolution  1f you choose resolution, Missman will act as your mediator, consultant and expert until
satisfactory resolution is achieved Upon resolution, this initial agreement will be reinstated and completed in accordance with its initial
terms subject to potential interim rate increases.
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C \Users\amberh MSA\Deskiop\childrensgarden_constrservices_agreement_rmissman.docx



"~ Professional €ngineers & Land Surveyors . g . 2 - e O ARG

Mhissman, mf)

ATTACHMENT
EXHIBIT A - HOURLY RATES FOR ADDITIONAL SERVICES

ADDITIONAL SERVICES: Additional Services will be charged at the standard hourly rates
shown below. Work on items considered Additional Services would not be undertaken until the
Client provides written authorization.

Classification Rate
Principal $170.00
Senior Project Manager $135.00
Project Manager $125.00
Project Engineer $110.00
Design Engineer $75.00
Land Survey Manager $135.00
Land Surveyor $115.00
Survey Parly Chief $75.00
Survey Technician $50.00
Senior Engineering Technician $95.00
Engineering Technician $60.00
CAD Operator $50.00
Construction Services Manager $125.00
Construction Services Senior Technician $90.00
Construction Services Technician $70.00
Project Coordinator $75.00
Environmental Scientist $70.00
Network Manager $105.00
Clerical & Administration $45.00
Engineering Intern $30.00
Survey — Robotic $95.00
Survey — RTK $110.00

January 1, 2013
Missman, Inc.

The above standard hourly rates include overhead, profit, insurance, and normal costs for readiness to serve.
Reasonable travel costs are also included. Lodging, per diem, and travel costs in excess of 50 miles from the office
servicing the project will result in additional charges.
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