MEMORANDUM
ADMINISTRATIVE SERVICES DEPARTMENT

TO: Thomas E. Thomas, City Manager

SUBJECT: Nolan General Liability Claim Date: February 9, 2012

The Administrative Services Department conducted further review of a general liability claim
filed by Kevin Nolan. His claim is in regards to his son’s injury within a public street.

Background

On October 23, 2011, Mr. Nolan’s son was riding his bicycle in 35 Avenue (near 26 Street) and
he struck a pothole resulting in a fall. The boy was transported to the hospital for his injury and
he was treated.

On December 1, 2011, Mr. Nolan filed a claim with the city requesting payment of $384.99.
This appears to be a deductible related to his health insurance plan. Overall claim costs were
$3,279.65.

On December 14, 2011, the General Liability Committee (GLC) which consists of the City
Attorney, Public Works Director/Assistant City Manager, Administrative Services Director, Risk
Manager, Assistant to the Public Work Director and the City’s insurance consultant reviewed the
claim. The decision reached is the son was not an intended user of the roadway and the city had
no constructive notice of the problem. The claim was denied under the Local Governmental and
Governmental Employees Tort Immunity Act (745 ILCS 10/3). A copy of the statute is attached.

The Risk Manager sent an email to Mr. Nolan informing him the claim was denied.
At a later date, Mr. Nolan had a discussion with the City Attorney Kutsunis about his claim. Mr.
Kutsunis reiterated the reasoning and the GLC’s earlier decision. Mr. Nolan stated that he
planned to take this matter to city council for review.
Overview
As a citizen of Rock Island, Mr. Nolan has a right to come before the city council for redress of
any complaint.  City council does have the right to overrule the GLC’s decision and award Mr.
Nolan his claim demands.
I would caution city council on overruling the GLC’s decision for the following reasons:

1) Assuming Mr. Nolan is paid, the city can be subrogated by Mr. Nolan’s insurance

company for its medical costs. The city will have no argument against denying his
insurance company’s costs ($2,894.66) if city council elects to pay Mr. Nolan’s claim.



2) Once claimants become aware they can appeal the GLC’s decision, the city council
agenda will become filled with more people coming directly to them.

The GLC should remain the final arbitrator of all general liability claims for the city. If
claimants disagree with the GLC’s decision, they would have the right to consult with
their attorney and/or pursue this matter in small claims court.

3) The City is self-insured for claims up to $100,000 and has excess coverage. If the excess
insurer determines the city is paying claims for which it has a legal defense, the integrity
of the GLC will be questioned by the excess carrier and an increase in the city’s premium
may ultimately result.

Recommendation: The Tort Immunity statute provides an appropriate legal defense for denying
the claim. Mr. Nolan has not provided any new claim information since his initial presentation.
The GLC continues to recommend denial of the Nolan claim under the Tort Immunity Act.

Submitted By: John Thorson, Administrative Services Director

Approved By: Thomas E. Thomas, City Manager
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Information maintained by the Legislative Reference Bureau
Updating the database of the lllinois Compiled Statutes (ILCS) is an ongoing process. Recent laws may not yet be included in the
ILCS database, but they are found on this site as Public Acts soon after they become law. For information conceming the
relationship between stahites and Public Acts, refer to the Guide.

Because the statute database is maintained primarily for legislative drafting purposes, statutory changes are sometimes included

in the statute database before they take effect. If the source note at the end of 2 Section of the statutes includes a Public Act that

has not yet taken effect, the version of the law that is currently in effect may have already been removed from the database and
you should refer to that Public Act to see the changes made to the current faw.

CIVIL IMMUNITIES
- {745 ILCS 10/) Local Governmental and Governmental Employees Tort Inmunity Act.

{745 ILCS 10fArt. III heading)
ARTICLE III--IMMUNITY FROM LIABILITY FOR INJURY OCCURRING I
THE USE OF
PUBLIC PROPERTY

(745 ELCS 10/3-101} (from Ch. 85, psr. 3-101)

Ssc. 3-101. As used in this Article unless the context
otherwise requires "property of a lccal pubklic entitv™ and
"public property" mean real or personal property owned or
leased by a local public entity, but deo not include easements,
encroachments and other property that are located on its
preperty but that it does not cwn, possess or lease.

{Scurce: Laws 1265, p. 2583.)

(745 ILCS 10/3-102) (from Ch. 85, par. 3-102)

Sec. 3-102. ({a} Except as ctherwise provided in this
Article, a loccal public entity has the duty to exercise
ordinary care to maintain its property in a reasocnably safe
condition for the use in the exercise of ordinary care of
pacple whom the entity intended and permitted teo use the
property in a manner in which and at such times as it was
reasconably foreseeable that it would be used, and shall not be
liable for injury unless it is proven that it has actual or
constructive notice of the existence of such a condition that
is not reasonabkly safe in reascnably adequate time prior to an
injury to have taken measures to remedy or protect against
such condition.

{b) A punlic entity deoes not have constructiwve notice of &
condition of its property that is not reasonakly safe within
the meaning of Secticn 3-102(a} if it estaklishes either:

{1y The existence of the condition and its character of
not being teasonabkly safe would not have been discovered by an

" inspection system that was reasonakly adequate considering the
practicability and cost of inspection weighed against the
likelihood and magnitude of the potential danger teo which
failure to inspect would give rise to inform the public entity
whether the property was safe for the use or uses for which
the public entity used or intended others to use the public
property and for uses that the public entity actually knew
cthers were making of the public propsrity or adjacent
property; or

{2} The public entity maintained and operated such an
inspecticon system with due care and did not discover the
condition.

(Scurce: P.A. B54-1431.)

{745 ILCS 10/3-103) {from Ch. 85, par. 3-103)
Sec. 3-103. (a) & leocal public entity is not liable under

http:/fwww.ilga gov/legislationfilesfilesd.asp?DocName=074500100H Art%2 F+1T11& ActlD=2062& Chapter... 2/9/2012
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this Article for an injury caused by the adoption of a plan or
design ©of a construction of, or an Improvement to pubklic
property where the plan or design has been approved in advance
of the construction or improvemsnt by the legislative body of
such entity or by some other body or employee exercising
discretionary autherity to give such approval or where such
plan or design is prepared in conformity with standards
previously so approved. The local public entity is liable,
however, 1f after the execution of such plan or design it
appears from its use that it has created a condition that it
is not reasonably safe.

tb} & public employse is not liable under this Article for
an injury caused by the adoption of & plan or design of =
construction of, or an improvement to public property.
[Source: Laws 1965, p. 2983.)

{745 ILCS 10/3-104) {from Ch. B85, par. 3-104)

Sec. 3-104. HMeither a leocal pubklic entity nor a public
employee is liasble under this Act for an injury caused by the
failure to initially provide regulatory traffic control
devices, stop signs, yvield right-of-way signs, speead
restriction signs, distinctive rocadway markings or any other
traffic regulating or warning sign, device or marXing, signs,
overnead lights, traffic separating or restraining devices or
barriers.

{Source: P.A. B4-1431.)

(745 ILCS 10/3-105) {from Ch. 85, par. 3-105)

Sec. 3-105. [a} Heither a local public entity nor a public
employee is liable for an injury caused by the effect of
weather conditions as such on the use of streets, highways,
alleys, sidewalks or other public ways, or places, or the ways
adjoining any of the foregoing, eor the signals, signs,
markings, traffic or pedestrian control devices, equipment or
structures on or near any of the foregoing or the ways
adjoining any of the foregeing. For the purpose of this
gsection, the effect of weather conditicns as such includes but
is not limited o the effect of wind, rain, fleocd, hail, ice
or snow but does not  include physical damage to  or
deterioraticon of streets, highwavs, alleys, sidewalks, or
other public ways or place or the ways adjoining any of the
foregeing, or the signals, =signs, narkings, traffic or
pedestrian control devices, equipment or structures on or near
any of the foregeing or the ways adjoining any of the
foregeoing resulting from weather conditions.

{bl Without implied limitation, neither a local public
entity nor a public employee is liable for any injury caused
by the failure of a 1local public entity or a public employes
to upgrade any existing street, highway, alley, sidewalk or
other puhlic way or place, or the ways adjoining any of the
foregeing, or the signals, signs, markings, traffic or
pedestrian control devices, eguipment or structures on or near
such street, highway, alley, sidewalk cr other public way or
place, or the ways adjoining any of the foregoing from the
standards, if any, which existed at the time of the original
dedication to, or acguisition of, the right of way of such
street, highway, alley, sidewalk or other public way or place,
or the ways adjoining any of the foregeing, by the first local
public entity fo acguire the property or right of way, to
standards which are or may be applicakle or are imposed by any
government or other perscen or organization between the time of
such dedication and the time of such injury.

{c) Mothing in this Section shall relieve the local pubklic
entity of the duty to exercise ordinary care in the

nttp://www.ilga.gov/legislationfilcs/ilcs4.asp?DocName=0745001 00HArt %2 E+111& ActID=2062& Chapter... 2/9/2012
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maintenance of 1ts property as set forth in Section 2-102.
tSource: P.A. 84-1431.}

{745 ILCS 10/3-106} (from Ch. 85, par. 3-106)

S=2c. 3-106. MWeither a leocal puklic entity nor a public
employes is liable for an injury where the liability is based
on the existence of a condition of any pubklic property
intended or permitted to be used for recreaticnal purposes,
including but not 1imited to parks, playgrounds, open areas,
buildings or other enclosed recreaticonal facilities, wunless
such local entity or pubklic employee is guilty of willful and
wanton ceonduct proximately causing such injury.

[Source: P.L. 84-1431.)

(745 ILCS 14/3-107) {from Ch. 85, par. 3-107)

Sec. 3-107. Neither a local pubklic entity nor a public
employes is liakle for an injury caused by a conditicn of: [a)
Any reocad which provides access to fishing, hunting, or
primitive camping, recreational, or scenic areas and which is
not a {l1) city, town or willage street (2) county, state or
federal highway or (3} =& township or other road district
highway. (b} Any hiking, riding, fishing or hunting trail.
{Spource: Laws 1965, p. Z983.)

(745 ILCS 10/3-108) {from Ch. 85, par. 3-10%)

Sec. 3-10E. (a) Except as otherwise prowvided in this Act,
neither & local public entity nor a public employee who
nndertakes to supervise an activity on or the use of any
puklic property 1is liakle for an injury unless the local
public entity or public employee is gullty o©f willful and
wanton cenduct in its supervision preximately causing such
injury.

{kx} Except as otherwise provided in this Act, neither a
local public entity ner a public emplecyse is liable for an
injury caused by a failure to supervise an activity on or the
use of any public preoperty unless the smployee or the local
public entity has a duty to provide supervision impcocsed by
common  law, statute, ordinance, <ode or regulation and the
local puklic entity or public employese is guilty of willful
and wanton conduct in its failure to provide supervision
prozimately causing such injury.

{Source: P.A. 90-805, eff. 12-2-38.)

{745 ILCS 10/3-109) (from Ch. 85, par. 3-109)

Sec. 3-109. (a} Neither a local public entity nor a pubklic
employes is liabkle to any persen whoe participates in a
hazardeus recyeaticnal activity, including any person who
assists the participant, or to any spsctator who knew or
reascnaibly should have known that the hazardous recreaticnal
activity created a substantial risk of injory to himself or
nerself and was wvoluntarily in the place of risk, or having
the ability to do so failled to leave, for any damage or injury
to property or persons arising out of that hazardous
recreational actiwvity.

{hY &2s used in this Secticn, "hazardous recreational
activity™ means =z recreational activity conducted on property
of a local public entity which creates a substantial (as
distinguishad from 2 mincr, triwial, or insignificant) risk of
injury to a participant or a spectator.

"Hazardous recreaticonal activity™ alsc means:

{1} Water contact activities, except diving, in

places where or at a time when lifeguards are not provided
and reasonable warning theresof has bheen given or the

http:/Awwwe.ilga. govilegislation/ilesfilesd.asp?DocName=0745001 00H A% 2 E+111& ActID=2062&Chapter... 2/9/2012
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injured party should reascnably have known that there was

ne lifeguard prowvided at the time.

{2} Diving at any place or from any structurs where
‘diving is prohibited and reascnable warning as to the
specific dangers present has been given.

(3} Animal racing, archery, bicycle racing or
jumping, off-trail bicycling, boat racing, cross—country
and downhill skiina, sledding, tobogganing, participating
in an eguine activity as defined in the Equine Actiwvity
Liakility Act, hang gliding, kayaking, motorized wehicle
racing, off-road motorcyecling or four-wheel driving of any
kind, orienteering, pistol and rifle shooting, rock
climbing, rocketeering, rodeo, spelunking, sky diving,
sport parachuting, kody contact sports (i.e., sports in
which 1t is reasonabkly foreseeable that there will be
rough bodily contact with one or more participants),
surfing, trampoclining, tree climbing, tree rope swinging
where the person or persons furnished their own rope,
water skiing, white water rafting, and wind surfing.

{c} Motwithstanding the provisions of subsection {a), this
Section does not limit liakility which would otherwise sxist
for any of the following:

(1} Failure of the local pubklic entity or public
employse to guard or warn of & dangerous condition of
which it has actual or constructive notice and of which
the participant dees not have nor can be reascnably
expected o have had notice.

{Z) BAn act of willful and wanton conduct by a public
entity or a puklic employee which is a proximate cause of
the injury.

Wothing in this subsection creates a duty of care or basis
of 1liabkility for persomnal injury or for damzge £o personal
property.

(d] Nothing in this Section shall limit the liability of
an independent concessionaire, or any person or organizaticon
other than the local public entity or public employee, whether
or nokt the perscn or organization has a contractual
relationship with the public entity te use the public
property, for injuries or damages suffered in any case as a
result of the operation of a hazardous recreational actiwity
on public property by the concessicnaire, perseon, or
crganization.

(Scurce: P.A. 89%-111, eff. 7-T7-95; B9-502, eff. 6-28-96.)

{745 ILCS 10/3-110} (from Ch. 85, par. 3-110)

Sec. 3-110. MNWeither a local public entity nor a pubklic
employee is liakle for any injury occurring on, in, or
adjacerit &0 any waterway, lake, pend, river or stream not
owned, supervised, maintained, operated, managed or controlled
by the local public entits.

(Source: P.A. §4-31431.)

http:/www ilga.gov/legislation/iles/ilest.asp?DocName=074 5001 00HAn %2 E+111 & ActID=2062&Chapter... 2/9/2012



ROCK ISLAND

ILLINOIS

December 1, 2011

Kevin Molan
3400 20™ St Court
Rock Island, IL 61201

kevin.nolan@ecogistics.org

Dear Kevin,

In follow up to our conversation 1 have attached a copy of our Accident/Incident Report. Please
complete the section on “Describing Accident and List of the Extent of the Property Damage” as
thoroughly as possible as it is important [ fully understand what happenedfoccurred. | will need
copies of the invoicels as that will be the amount you are requesting for reimbursement.

| always put information about the lllincis Tort Immunity Act in my initial correspendence. The
purpose of the Tort Immunity Act is to protect public entities from some but not all liability arising
from the operation of government. You can also Google it by inserting the following into you
Google search bar: “CIVIL IMMUNITIES (745A ILCSA 10/) Local Governmental and
Governmental Employees Tort Immunity Act™. It explains some of the immunities locat
govemments experience as we are in the business of running government,

| wanted to give you this information in advance so you are not misled. | am not the decision
maker when it comes to these matters, | function as a liaison, gathering information,
investigating the claim and proceeding to take ihe claim to the General Liability Committee
{GLC). We have cur GLC meetings on a monthly basis, [ present each claim and the committee
will decide to accept or deny the claim. If you have any questions please do not hesitate to
contact me.

Sincerely,

__ Patrick Doherty
Risk Manager
City of Rock Island
1528 Third Ave,
Rock Island, iL
309-732-20562

doherly.patrick@rigov.org
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ROCK ISLAND

ILLINOIS

Personnel Department

CCID IN 01

Date 21—/

Please answer the following questions I detail so the Personnel Department may
complste our investigation into this matter and properly evaluste amy and ail
claima arfsing thereof. Return the completed form as-soon as possible including
any attached catimates or information docementing your loss. -

Name 5&'3;) }K/Lérv"

rho;:u ¥ Sp/ -850 —33L / Date of Loms _("/"3/" _
Exact Location of Accident / Incident 5@1;'#“(— «l zf’" Sheat MM_""

Describe Accigdent dent in Detall Sewv 7 pofhiete avd pes
foudnt I;?ed " B g fe [fectiorfip mrilemsirong ans T padt
ﬂ.“""é“‘f‘d—c& ﬁ%}"ﬁ}/;‘z‘z éf,ﬁ-ﬂ fbu%ﬁp—f -‘-"){-r.ft.. zg‘ﬁ)‘c.,s

o WA g pucier )

X A Address of At ‘Physician (if applicabie)
o g s st g

Attach coples of all medical expenses or estimate to repalr / replace damaged

property. An inspection will be required by a Persimnel Department represeantative
~ to verify -any cllmed - property- damnago-ioss. -Do -uct-diegoese - of -any -Samaged

property until Et has been inspected and the verified by the Clty of Rock laland

R s
Signatire, i ,

w,
* Plesse Return to:

Cit?'ul Rock Iniand Personnef Deganiment
. 1838 - 3" Avenue
Rock Inhund, I 61301

Attention: Risk Manager
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iy HOSPITAL STATEMENT |, Sosomesscie Pl

Y: B Manday - Thursday B:00 2.0 - 6230 pum
L CENTER -

"MEDI “ KEEP THIS PORTION FOR YOUR RECORDS Erday B00am. - 4:30 pon.
CMEDICALGENRER - - " TolFres 8883434165
FIOWA HEALTE swree. .~ 7 S I Quesfions: htp:Jiwwwhs.orgibiling
T L . S : Or-ine BilPay: hitps:iblpayths.org
TR T T Ouannee e, ] ¢ Stemembaw [ F.'L__.,' ' E
.. 440530 . Mov 28, 2011 1of 1

" ':'Flnannial hsslstanca is available to those who qualify. If you belleve you may
- quallfy fnr financial asslstance please confaci us at 1- 338-343 41885.

your payment

_ -10'!23_!2(111 2088315886

Atcound. Ho. | Faeility | . : " Pabent Name . Account Activity . Amount . -
CT Scan 1,440.25
CT Scan 1,297 .50
Drug charge 4.15
Brug charge §.75
Emergency Rcom 531.00
PYMT f ADS -2,894 6§
Balance Due: 384 .98

.Thank :.rou for making payment [arrangements. This a reminder that

is now dué . Thark you.

Contract payment arrangements have been mads, if
new accounts are added please call 888-343-4165 and $384.89
reschedule.

munnmwugmmﬁm__ﬂ

SELECT CORRECT CARD ANDILL OUT BECOW

TRINITY
MEDICAL CENTER
TowA HEALTH Swstow fsEmtﬁE
EIDCI' G Eﬂmcz [3711] PRT THE SR
I GUARANTOR N
T 50309
DEs Motes, Towa Nov 26,201t | . $384.90 440530
Payment Due Date 12714111 [“pam
[ Pieise chack box f adoress Dk I3 incorTact or nsurance "
%uﬁmh changed. Indicale Changsd) on reverse sitla MAKE CHECKS PAYABLE TQ:
l|IIlIII1I]IIII!IIlIIIIIIII‘lIIlllIIIIllIIIIlIII]IlII[IIIIII"I |II|I|II|I'|J"IIEIEIIIIIIIIIlEl|ilIIII||l|l|ll"l|l|l|l[l|l|l
NOLAN TRIMITY REGICHMAL HEALTH SYSTEM
EE PO BOX 7265
BOCK ISLANE, IL &1201-6201 ) DES MOINES, IR 50309-T2a5

fl
AN AN SR SR SR S The amount due represents your financial obligation to the hospital

You will be billsd separately for any physician charges ““‘1



Patrick D. Doherty

Subject: FW: GLC mesting

From: Patrick D. Doherty :
Sent: Wednesday, December 14, 2011 4:09 PM
To: "Kevin Nolan'

Subject: RE: GLC meeting

Kewvin,

| am sorry but your claim was denied. The basis for the denial is the lllinois Tort Immunity Act. As| said in my letter of
12-1, the purpose of the Tort Immunity Act is to protect public entities from some but not all liability arising from the
operation of government. This is one of those situations. Again, you can goggle it by inserting the following into you
Google search bar: “CIVIL IMMUNITIES {7454 ILCSA 10/) Local Governmental and Governmental Employees Tort
Immunity Act”. Ancther aspect of the Tort Immunity Act is to prove if the governnmental entity acted “willful and
wanton” under the circumstances; we did not. | am sorry.

Patrick

From: ¥evin Nolan Imailto:kevin.noian@- ecogistics.org
Sent: Wednesday, December 14, 2011 3:27 FM

To: Patrick ©. Doherty
Subject: Re: GLC meeting

Patrick:

Did you have an outcome for the claim that [ submitted?

Kevin Nolan

Ecogistics

120 16 1/2 Street

Rock Island, 11 61201
kevin.nolan@ecogistics.org
662-420-7378 Office Phone
309-948-2077 Fax
901-831-3361 Mobile
WWW.eCogistics.org

On Dec 2, 2011, at 6:52 AM, Kevin Nolan wrote:

Do I need to be present and or is there any benefit for me to be there? If so, when and where is the meeting?
Thanks,

Kevin Nolan
Ecogistics



1201 16 1/2 Street

Rock Island, 1161201
kevin.nclan@ecogistics.org
662-420-7378 Office Phone
309-948-2077 Fax
901-831-3361 Mobile
www.ecogistics.org

On Dec 1, 2011, at 4:02 PM, Patrick D. Doherty wrote:

¥Kevin,

Our next General Liability meeting is December 14™ and your claim wilk be on the agenda.
Thanks

PD

From: Kevin Nolan [mallto:Kevin. nolan@ecogistics..or
Sent: Thursday, December 01, 2011 3:54 PM

To: Patrick D. Doherty

Subject: Re: son's age

Thanks again for your support. I appreciate it very much.

Kevin Nolan

Ecogistics

120 16 1/2 Street

Rock Island, 11 61201
kevin.nolan@ecogistics.org
662-420-7378 Office Phone
309-948-2077 Fax
901-831-3361 Mobile
www.ecogistics.org

On Dec 1, 2011, at 3:43 PM, Patrick D. Doherty wrote:

Kevin,

I am putting your claim in our database. What is your son’s age?
Thanks

PD

Patrick Doherty
Risk Manager

City of Rock Island
Rock Island, IL 61201
30D-732-2052



